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A Study on the Inherent Flaws of the Construction Subcontracting Framework

- A Legal-Analogical Approach from the Housing Lease Protection Act -
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Abstract

The existing framework to protect subcontract payments critically fails, leaving subcontractors exposed to the prime contractor's credit risks,

including bankruptcy and attachment by third-party creditors. This paper utilizes the legal principles of the Housing Lease Protection Act,

which empowers tenants' claims with "enforceability against third parties" and "preferential payment rights", to diagnose the definitive flaws

in the current subcontracting system.

Our analysis finds that the primary protective measure, the "direct payment system," is fatally deficient. It is rendered ineffective when the

prime contractor's creditors attach the construction payment claim first, leaving the subcontractor with no legal power to counter it. This

demonstrates that the system does not provide a genuine "preferential payment right" capable of segregating the subcontract fee from the

prime contractor's general assets.

Therefore, this paper argues for a paradigm shift from regulating conduct to fortifying the legal status of the subcontractor's claim itself for

their effective protection.
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. Fair Transactions in Subcontracting Act (2025).
. Housing Lease Protection Act (2023).
. Framework Act on the Construction Industry (2025).
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